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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Docket No. 75-1026 
UNITED STATES OF AMERICA, 

-vs. - 

ELPIDIO MORALES, 

Defendant-Appellant. 


APPELLANT'S BRIEF AND APPENDIX 


Questions Presented for Review 
1. The defendant had previously been 
convicted of a similar crime. The defense moved for 
an Order precluding the prosecutor from impeaching 
the defendant by reference to that crime. The Trial 
Court ruled that, if the defendant testified, the 
prosecutor would be permitted to use the prior crime 
for impeachment purposes. In doing so, did the Trial 
Court both apply the wrong standard and reach the 
wrong result? 


2 . 


When the jury reported that it could 



■w 

not reach a verdict since it was "hopelessly deadlocked , 
was it error for the Trial Court to charge the jury that 
it had not given the case "sufficient attention" and 
that "the matters involved here...are not of any 
essential difficulty to resolve ? 

Preliminary Statement 

Elpidio Morales appeals from a judgment of 
conviction entered against him on January 28, 1975, after 
a jury trial before the Honorable Milton Pollack, in 
the United States District Court for the Southern District 
of New York. 

A three count indictment charged the defendant 
with: (1) conspiracy to distribute a quantity of cocaine 
hydrochloride (21 U.S.C. § 846); distribution of .3 
crams of cocaine hydrochloride on October 2, 1974 (21 U.S.C 

§§ 812, 841[a][l] and 841[b][1][A] and 18 U.S.C. § 2); 
and distribution of 117.41 grams of cocaine hydrochloride 
on October 3, 1974. The indictment named two additional 
defendants, Milagros Gerena and Gricel Segui, both of 
whom entered pleas of guilty and testified as govern¬ 
ment witnesses at the defendant's trial. The jury 
returned a verdict of guilty as to the defendant with 
regard to each of the three counts. 

On January 28, 1975, the defendant was 
sentenced to a term of eight years imprisonment, to 
be followed by three years of special parole. The 


\ 
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sentence was imposed as to each of the three counts, to 
be served concurrently and to run concurrently with a 
sentence of five years imprisonment and three years of 
special parole previously imposed upon the defendant 
with regard to a distinct judgment of conviction enter¬ 
ed against him in the United States District Court for 
the Eastern District of New York. 

Statement of Facts 

No issue is raised on this appeal with 
regard to the sufficiency of the evidence. Two alleged 
accomplices, Milagros (Millie) Gerena and Gricel (Grace) 
Segui testified as government witnesses and alleged 
that the defendant had been the source of cocaine hydro¬ 
chloride which they sold to undercover agents of the 
Federal Drug Enforcement Administration (DEA). (Tr. 126, 
164).* It was stipulated at trial that, if an expert 
witness were called, he would testify that the substance 
sold by these women was, in fact, cocaine hydrochloride 
in the quantities charged in the indictment (Government's 
Exhibit 6; Tr. 160). The only factual issue at trial 
was the credibility of these two witnesses with regard 
to their identification of the defendant. No witnesses 
testified in behalf of the defense. 


* "Tr " references are to the trial transcript; A - 
references 6 are to Appellant's Appendix, annexed hereto. 
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Milagros Gerena is a twenty-six year old 

•_ ehp has lived in New 
female of Puerto Rican origin. She has 

York City since she was four years old. Since the age 

of eighteen she has, on quite a number of occasions, 

trafficked in hard narcotic drugs, either as a courier 

or a seller. She has also used cocaine and heroin; 

indeed, on the day she was released following her 

arrest in the instant case, she injected heroin into 

her veins (Tr. 137-8, 140-7). 

During the eighteen month period commencing 

in September, 1973, and ending a few weeks prior to 
the instant trial. Gerena was employed as a "masseuse" 
at a massage parlor called Relaxation Plus [hereinafter 
"Relaxation"). She worked between two and four days 
a week, eight hours per day. Relaxation paid her one 
dollar eighty-five cents ($1.85) per hour for her labors. 
With tips, she earned approximately three hundred dollars 

($300.00) per week. (Tr. 138-9). 

On August 1, 1974, Michael (Mike) Horn, 

a special Agent of the DEA, working in an under¬ 
cover capacity, met Gerena at Relaxation. He indi¬ 
cated to her that he was interested in obtaining 

• o fTr 89 97, 124-5). She replied that she 

cocaine. (Tr. o'), ? > , 

bad a source for cocaine, that her suppliers were Cubans, 
and that they dealt in a minimum quantity of one-eighth 
of a kilo. She said that she would get back in touch 
with him when she was ready to consummate a sale (Tr. 89, 


/ 




98-101). 


CT 


0.i September 13, 197 4, by telephone, it was 
agreed that Gerena and Agent Horn would meet at a 
Holiday inn in Manhattan. Later that day the meeting 

was cancelled by Gerena. (Tr. 89) 

On September 23, 1974, in another telephone 

conversation, Gerena assured Agent Horn that her suppliers 
would not have any difficulty providing the narcotics, 
but that it might take a few more days (Tr. 901. 

On October 2, 1974, Gerena contacted Agent 

Horn by telephone and told him that she had a "very 
superior" shipment of cocaine available to her, and it 
was agreed that they would meet at the Holiday Inn that 
afternoon. Ac 3=15 p.m.. Agent Horn, accompanied by 
Agent Frederick Marano, met Gerena at a snack 
Holiday inn. She gave him a sample ("taste") of the 
cocaine, wrapped in a dollar bill, in order to demon¬ 
strate the quality of the drug. The sample and the 
dollar bill were preserved and placed in evidence at 
trial. During the course of the meeting, a stalemate 
developed due to Gerena's claim that her source of 
supply wanted to be paid "up front" before the delivery 
of the cocaine. Agent Horn refused such an arrange¬ 
ment, and she agreed to ask her source to re-consider 

that requirement (Tr. 90-3, 111-112). 

Later that day, Gerena called Agent Horn 


L 


r 





and advised him that her source had agreed to give her 
the cocaine as long as the transaction was completed at 
the apartment of her manager, Alvin Sigalo, 33 East 55th 

Street (Tr. 93-4, 113). 

At 2:45 p.m. on the following day, October 

3, 1974, in another telephone conversation. Agent Horn 
and Gerena agreed that the transaction would be consummated 
at the apartment at 10:15 p.m. that evening (Tr. 94). 

At 10:00 p.m., Agents Horn, Marano, and 
Andrew Smith, entered the apartment. Smith hid in a 
bedroom, while the undercover agents waited for Gerena 
in the living room. Shortly thereafter, she arrived, 
accompanied by Grisel Segui. This was Segui's first 
appearance in the plot. As Segui counted the money 
produced by Agent Marano, Gerena removed the package 
of cocaine from her pocketbook. At that point, Agent 
Smith came out of the bedroom and the two girls were 

arrested (Tr. 95, 114). 

The girls were brought to DEA headquarters 

in Manhattan. Gerena was the first to break. She 
claimed that the source of the narcotics was one Bigue 
Gonzalez who, she said, was Segui's common-law husband, 
and resided with Segui at 1120 Wyatt Street in the Bronx. 
She further claimed that she had known "Bigue for 
three years and had met him on many occasions during 
that period. ([Hearing]Tr . 7-8, 46-8, 55-60, 65; [Trial] 

Tr. 136) . 


n 
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Segui was questioned separately. After 
being told by the agents that the source was Bigue 
Gonzalez, she agreed. She said she had been living 
with Bigue for the past eight months at the Wyatt 


Street address (Tr. 167, 177-8).* 

On November 4, 1974, Agents Marano and 

Smith were observing a luncheonette at 174th Street 
and Walton Avenue in the Bronx, and the defendant was 
seen to enter the establishment. As he exited shortly 
thereafter, he was arrested. The defendant denied 
knowing either Gerena or Segui. In response to further 
questioning by the agents, he revealed that his mother’s 

maiden name was Gonzalez (Tr. 117 118, 

At trial, Gerena testified that the events 

of this case constituted the only occasion on which she 

• .. RimiP (A 144) , and that others 

had acted as a courier for Bigue (A. i i, 

had been the source of narcotics in her prior sales 


= a nre-trial identification hearing 
ITr e^ et. seq .), but not at the trial, G ^ ena T ^ ve 

SKtSl^jSS* and noi of the 

a G prior°federal^narcotios trrelt in New YorR City. 

She also advised that a co-defendant in £“ of 

fugitive Ji?S 5El3 Mi * t^name 

of Juan Gonzalez a/k/a Jose Leo " a ^°* ide ntif ied it as 
picture was shown to <=«ena and on<Jant in 

Se^ase had been the defendant herein. ^Ipidio Morales. 
Morales^ picture was also shown to Gerena. and she 
identified it as being that of Bigue . 

(Tr. 8-12, 20, 47 et.seg .). 



(Tr. 140-14 3) . S h,- categorically .acn ied that she _had 

told Agent Horn that Cub ang_we« _her source _of 
... rr ,„ (Tr. 147 ) *n«nt Horn, on tne other ha _nd^atez 

2oricallx_^ili£!5^— 

in his report__ of_his_JJitervievj_w^th_her__of__August 

t , 1974 . (Tr.98-9)- He also claimed that, a day or so 
before the arrest of the girls, Gerena had indicated 
that her source of supply had changed. No notation 
to that effect appears in his reports or notes or in 
the tape recordings of his telephone conversations with 

Gerena (Tr.99-106). 

Both Gerena and Segui, whom the government 
advanced as truthful witnesses (Tr. 214-16, . denied that 
they ever knew the defendant under the name Elpidio 
Morales. Segui, who knew him a year, and lived with 

• t- 4 -vno testified that she only knew him 

him for eight months, testineo 

under the name of Bigue Gonzalez (Tr. 164, 167). 

Gerena testified likewise, but also claimed that she 
had heard him called "Eddie" (Tr. 126, 136). In 
summation, the government sought to make much of the 
fact that the defendant's mother's maiden name was 
Gonzalez, although it conceded the name to be a common 

one (Tr. 219). 

On cross-examination, Segui testified that 
there were certain markings on the defendant's body 
(Tr. 170-175), but that claim was not verified at 


trial. 
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Also, on cross-examination, Segui claimed 
that when she returned to her apartment following her 
arrest "Bigue" was gone but various of his clothing 
remained in the apartment. A few days later, at his 
telephoned request, she gave his clothing to him. 

(Tr. 17 6-8). 

The government never searched the apart¬ 
ment for fingerprints or for other evidence in order 
to establish the identity of Bigue. Similarly, the 
sample and the bulk package of cocaine, both of 
which had been handled by Bigue and carefully pre¬ 
served by Gerena, were not examined for fingerprints. 

No effort was made to surveill Gerena or Segui during 
or after the transaction. (Tr. 106-8, 119-20, 181). 
Finally, no effort was made at trial to corroborate 
the claim that Segui lived with Morales or that Morales 
was the same man as Bigue or that Morales had ever been 
seen in the company of either of the women. 

Argument 
POINT I 

THE TRIAL COURT APPLIED 
THE WRONG STANDARD, ABUSED ITS 
DISCRETION AND DEPRIVED the 
FENDANT OF A FAIR TRIAL IN DENY¬ 
ING A DEFENSE MOTION FOR AN ORDER 
PRECLUDING THE GOVERNMENT FROM 
IMPEACHING THE DEFENDANT WITH 
REGARD TO A PRIOR CONV *CTION ^ 

THE DEFENDANT WERE TO TEST IIY IN 
HIS OWN BEHALF. _ 

On August 3, 1972, the defendant was indicted 


4 





■ 


in the Eastern District of New York on four counts 
charging him with the possession and distribution of 
cocaine hydrochloride in July, 1972. He thereafter 
entered a plea of guilty to one of the counts, and 
was released on bail pending sentence. He did not 
appear on the date scheduled for sentence and was de¬ 
clared a fugitive. He was subsequently arrested in 
the present case. On November 13, 1974, he was 
sentenced with regard to the Eastern District plea. 
Copies of the Eastern District indictment and judg¬ 
ment and commitment are reproduced at A. 71-3 and 
were marked as Court’s Exhibits 1 and 2 respectively, 
at trial (Tr. 189). None of these facts were ever 
revealed to the trial jury herein. 


Following the completion of the govern¬ 
ment's case, the defense moved the Court for an Order 
precluding the government from eliciting the prior con 
viction if the defendant should testify in his own 
behalf (A. 7). After examining the Eastern District 
indictment and judgment, the Court responded: 


"I see no reason why this 
defendant should not be cross-exam¬ 
ined on a crime of the same character 
committed at a reasonably nearby date 
to the alleged commission of the crime 
on trial." (A. 8). 


Defense counsel replied: 

"I believe that Your Honor has 
concisely, in effect, stated the very 
reasons why that prior conviction 
should not be used against him. The 
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danger in these things is that the 
jury will believe that if the de¬ 
fendant was guilty of one crime, then 
he probably was guilty of the other 
because of the similarity of the 
offenses and because of the closeness 
in time. That is the very reason why 
such evidence is excluded when it is 
excluded." (A. 9) 

Citing various authorities to the Court, 
defense counsel reiterated the above noted exclusionary 

rationale, and noted: 

"Now, if the prior crime was 
really part of the same conspiracy, 
which is not the case here, we might 
have something other to argue about. 

But there is no contention that this 
is part of any similar or continuing 
conspiracy. The ladies who testified 
here both indicated that this was the 
first time they had engaged in such 
conduct with Bigue Gonzalez." (A. 10) 

The Court then held that the newly adopted 

Federal Rules of Evidence were applicable to the present 

case, and that Rule 803 (22) was applicable to the present 

case (A. 10). That Rule provides as follows: 

"Rule 803. Hearsay Exceptions; 
Availability of Declarant Immaterial^ 

"The following are not excluded 
by the hearsay rule, even though the 
declarant is available as a witness: 

* * * 


"Judgment of previous conviction 
Evidence of a final judgment, entered 
after a trial or upon a plea of guilty 
(but not upon a plea of nolo contendere;, 
adjudging a person guilty of a crime 
punishable by death or imprisonment in 
excess of one year, to prove any fact 
essential to sustain the judgment, but 





not including, when offered by the 
government in a criminal prosecution 
for purposes other than impeachment, judg 
ments against persons other than the 
accused. The pendency of an appeal 
may be shown but does not affect ad 
missibility." 

The Trial Court then ruled: 

"Should the witness take the 
stand, I would conceive that for the 
purpose of impeachment under the rules 
of evidence as they pre-exist to this 
Act that I have called attention to and 
under the Act itself, the inquiry would 
be appropriate." (A. 11) 

Defense counsel took exception to the Court s 
ruling and argued "That Your Honor's interpretation, 
both of the rule and of the case law on the subject, 
fails to take into account the balancing factor which, 
as a matter of due process, ought to be applied in 
every case." (A. 12). The Court replied: 

"I have taken into consideration 
the balancing factor, and in view of 
the circumstances revealed by this 
record and the line of defense that 
has been asserted here, the credibility 
of this defendant, if he takes the 
stand, is very much a question for the 
jury. 

"This defendant, according to the 
evidence and the record so far, the 
defendant, when questioned by the gov¬ 
ernment officers at the time of his 
arrest, made a denial of acquaintance¬ 
ship or knowledge of the two female 
witnesses who have appeared here, and 
on the basis of the testimony that has 
been adduced on this record, the issue 
of credibility is a very vital one on 
that subject."(A. 12-13) 

The defendant did not testify in his own 


behalf. 
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in fact, the Trial Court erred in two 
respects with regard to the Federal Rules of Evidence. 
In fact, those rules had not yet taken effect since, 
under the provisions of P.L. 93-595, 93rd Congress, 

H.R. 5463, the Rules will not take effect until July 1, 
1975. In any event, having applied the Rules, it is 
respectfully submitted that the District Court was 

bound to apply them correctly. 

Rule 404 (b) provides as follows: 

"rharact er evidence not 
admissible to prove c onduct; exceptions^ 
other crimes. 


" (b) Other crimes, wrongs, 

or acts. - Evidence of other crimes, 
wrongs, or acts is not admissible to 
prove the character of a person in 
order to show that he acted in con¬ 
formity therewith. It may, however, 
be admissible for other purposes such 
as proof of motive, opportunity, inten , 
preparation, plan, knowledge, identity, 
or absence of mistake or accident. 

Rule 609 provides, in pertinent part, as 


follows: 


"Impeachment by evidence of 
co nviction of crime. 

"(a) General rule. - For the 
purpose of attacking the credibility 
of a witness, evidence that he has 
been convicted of a crime shall e 
admitted if elicited from him or 
established by public record during 
cross-examination but only if the 
crime (1) was punishable by death or 
imprisonment in excess of one year 
under the law under which he was 
convicted, and the Court determines 
that the probative value of admitting 
this evidence outweighs its prejudicial 
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effec t to the defendant, or (?) 
involved dishonesty or false state¬ 
ment, regardless of the punishment. 


* * * " 


[emphasis added] 

It is clear from the colloquy at trial that, 
in making its determination, the Trial Court overlooked 
Rules 404 and 609. It is true that, when faced with 
counsel's persistent reference to the "balancing factor" 
the Court, in an off-handed, pro forma fashion indicated 
that it had taken that factor into consideration (A. 12). 
However, the improperly prejudicial affect which would 
have befallen the defendant if such impeachment evi¬ 
dence had been presented to the jury is no better demon¬ 
strated than by the attitude of the Court, itself, toward 
the significance of such evidence. The Court's im¬ 
mediate reaction, as shown by its statement quoted 
supra , p. , was that the prior conviction was ad¬ 
missible since it involved "a crime of the same character 
committed at a reasonably nearby date to the alleged 

commission of the crime on trial." (A. B) 

Even more telling was the Court's statement 
to the jury following the return of the verdict herein: 


"While it is not of any 

relevancy to your del ^ r ^ tion ® n 
on the case that you did have, y °^ 
will be interested to know that Mr. 
Elpidio Morales pleaded guilty on 
November 13, 1974 to cocaine con¬ 
spiracy in which he engaged in July 
of 1972, so that one month after 
the transactions that this jury 
deliberated on, one month before. 
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that is, in October, he had the 
transactions on which you, the jury, 
functioned and have now reported as 
having been had by him, and one month 
later he pleaded guilty to having done 
the same thing in the Eastern District 
of New York two years earlier for which 
he was sentence to five years in 
prison." * 

In effect, the Judge was belling the jury 
that they should rest easy with their verdict since ^ 

the plea of guilty to the prior crime indicated guilt 

as to the crime on trial. 

If the Trial Judge, himself, so easily fell 

into error as to the limited relevancy of such im¬ 
peachment evidence, it must certainly be concluded that 
the jury would have reached the same conclusion if such 
evidence had been revealed to them during the cross- 

examination of the defendant. 

As is abundantly clear, the decisive issue 

in this case was the credibility of the two alleged 
accomplices who had testified as government witnesses. 

The only person who could have rebutted their testimony 
was the defendant. The weaknesses of their testimony, 
and the failure of the government to produce any sig¬ 
nificant corroborative evidence or to even follow through 


* The dates indicated by the Court are in error, 
but the error is immaterial to the point which we 
wish to make. 
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on normal investigative techniques, could well have 
swung the balance of reasonable doubt in the defendant's 
favor if he had testified. In view of the Trial Court's 
erroneous ruling, the defendant, understandably, declined 
to testify. He was thus deprived of his only possible 
iinu of defense. 

It is respectfully urged that a reversal of 
the judgment of conviction is mandated not only by the 
Federal Rules of Evidence, but also by the prior holdings 
of this and other Courts: United States v. Puco , 453 
F. 2d 539 (2d Cir., 1971); United States v. Palumbo , 

401 F. 2d 270 (2d Cir., 1968), cert, denied , 394 U.S. 

947; Gordon v. United States , 383 F. 2d 936 (D.C. Cir., 
1967); Luck v. United States , 348 F. 2d 763 (D.C. Cir., 
1965); People v. Sandoval , 34 N.Y. 2d 371, 357 N.Y.S. 

2d 849 (1974). 

POINT II 

THE TRIAL COURT'S COMMENTS 
TO THE JURY WHEN IT REPORTED A 
"HOPELESS DEADLOCK" DEPRIVED THE 
DEFENDANT OF A FAIR TRIAL. _ 

After the prosecution and the defense had 
rested, but immediately before the Court's charge, the 
jury demonstrated its effort to give proper consideration 
to the evidence by requesting that the testimony of the 
last government witness, Gricel Segui (who had lived 
with the culprit for eight months), be re-read to them. 
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It was. (Tr. 197) . 

The case went to the jury at 12: 50 p.m. on 
January 15, 1975. (A. 46). At 2:45 p.m. of that day, 

at the request of the jury, portions of the Court's 
charge, with respect to each count of the indictment, 
were re-read to the jury, and the Court, additionally, 

gave a supplementary charge (A. 48). 

At 5:10 p.n. of that day, the jury sent 

a note to the Court which read as follows: 

"I am sorry to report that we, 
the jury, is [sic] hopelessly dead¬ 
locked and cannot reach a unanimous 
decision." (A. 52).* 

The Court thereupon advised the jury as 


follows: 


"The case has hardly received 
the sufficient attention that it 
deserves, nor is it a case that would 
seem to be beyond the capacity of in¬ 
telligent, reasonable-minded furors 
to grasp and consider and decideT 

"So, I am going to suspend your 
deliberations now for the afternoon 
and ask you to return tomorrow morning at 
9:30 to continue your deliberations 
in the endeavor to conclude this case. 

"If there is any difficulty arising 
due to any matter of recollection, there 
will be no difficulty in having parts of 
the charge re-read to you or parts of 
the evidence re-read to you. But it has 


* The transcript does not indicate that counsel were 
advised of the contents of this note prior to the 
time that the Court read its contents in open court 
in the presence of the jury. In fact, counsel did not 
have any knowledge of the contents of the note. 
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hp pn an extremely short trial, and 
while the charge may have been a little 
lengthy, giving you the legal instructions, 
I hope they were clear. It was a short 
trial, and the matters involved here which 
are not of any essential difficulty to 
resolve, an effort should be made to see 
if the jury can agree on all or any one 
of the charges that are involved here. 

(A. 52-3). 

The Court thereupon released the jury for 


the day (A. 53). An examination of the transcript 
(A. 52-3) reveals that the Court’s instruction to the 
jury and the declaration of an adjournment of the day’s 
proceedings were part of one continuous statement. 

As the jury left the courtroom, defense 
counsel requested the opportunity to address the Court, 
and the Court instructed that the jury be held in the 
jury room (A. 53-4). Defense counsel then addressed 

the Court as follows: 

"I would like to take respectful 
exception to Your Honor's statement to 
the jury that the subject matter of this 
case - I am only paraphrasing - is not 
complex and should not be difficult to 
resolve for reasonable minds, or words 
to that effect. 

"It seems to me that the jury here 
is confronted with one of the most dif 
ficult decisions and that is weighing 
that intangible thing called credibility, 
and that is always difficult to resolve. 


"I don’t think that it -should be 
in any way minimized to the jury, nor 
should it be suggested that they are 
not in any way fulfilling their function 
in finding such a problem difficult to 
resolve. Upon that basis, I move for a 
mistrial."(A. 54) 
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The Court forcefully rejected defense counsel's 
complaint, and instructed the clerk to excuse the jurors 
for the day. 

Deliberations resumed at or about 9:45 a.m. 
on the following day, and the jury returned its verdict 

at or about 2:45 p.m. of that day. (A. 56) 

is respectfully submitted that, in its 
remarks to the jury, the Trial Court improperly belittled 
the jury's prior efforts to reach agreement, and denigrated 
the only line of defense available to the defendant 
the credibility of the prosecution witnesses. The 
Court effectively told the jurors that, if they could 
not "decide" the matter, then they were not "intelligent, 
reasonable-minded jurors", and additionally advised them 
that the central issue in the case was "not of any 
essential difficulty to resolve." The fact that the 
trial had been "extremely short" was twice stated to 
the jurors. It is difficult to understand how the 
resolution of an issue of credibility is in any way 
simplified by the length of the trial. It is to be 
noted -hat, at no point did the Trial Judge, during the 
course of his lecture to the jurors, remind them of 
their duty to retain their individual conclusions as 
to the evidence, unless pursuaded otherwise, nor did 
he remind them of their individual duty to vote for 
acquittal unless pursuaded of the defendant's guilt 
beyond a reasonable doubt. 




As was stated in United States v. Thomas , 
449 F. 2d (D.C. Cir., 1971) [ en banc ]: 

"Improper duress upon a 
deadlocked jury does not seek its 
only source in threats of physical 
abuse. Communications from judge 
to jury are unduly constraining when- 
every they possess a substantial pro¬ 
pensity for prying individual jurors 
loose from beliefs they honestly have. 
The jury is coerced, the Supreme Court 
has held, when it is told that '[y]ou 
have got to reach a decision in this 
case,' and in much the same category 
is the admonition in this case that 
'you ought to be able to agree on 
a verdict.' Statements of this sort 
reflect the judge's assessment that 
the factual issues bear relatively 
easy resolution, and pressure jurors, 
who in their own endeavors have not 
found it so, to come to a result at 
all costs. 

"So also, in somewhat similar 
fashion, do expressions emphasizing 
the desirability of achieving a 
verdict as a means of avoiding the 
necessity of a re-trial. Equally 
pressuring are statements succeptible 
to an interpretation reflecting un- 
wholesomely upon minority jurors 
simply because they happen to be in 
the minority. 'No juror should be 
induced to agree to a verdict by a 
fear that a failure so to agree will 
be regarded by the public as reflecting 
upon either his intelligence, or his 
integrity.' (449 F. 2d at 1183). 

Similarly, in United States v. Rogers , 

289 F. 2d 433 (4th Cir., 1961), the Court stated: 

"We have thus indicated that the 
permissibility of a direction to jurors 
to re-examine their views in the light 
of those of their fellows is dependent 
upon the moderating reminder of their 
own individual responsibility and the 
necessity that any verdict be that of 
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each of the jurors and not just that 
of a majority. When the moderating 
condition which makes the direction -o 
re-examine their views permissible. ■and 
desirable in many cases, js ommitted^ the 

the direction becomes so drkely to b 

thereafte^should^ot^e allowed to stand." 
289 F. 2d at 437. 

See also : United States v. Fioravanti, 

412 F. 2d 407, 414-420 (3rd Cir., 1969), cert, den ied, 

396 U.S. 837 (1969). 

We respectfully urge that, within the con- 
text ot the present case, the Court's lecture to the 
jury clearly violated the principles enunciated in the 
above noted cases, and requires a reversal of the de- 
fendant's conviction. 

Conclusion 

For all of the above reasons, the judg- 
ment of conviction should be reversed and the de¬ 


fendant should be granted a new trial. 


Respectfully submitted, 

HENRY J. BOITEL . . 

Attorney for Defendant-Appellant 
Elpidio Morales 


Dated: New York, New York 

April 9, 1975 
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USA- 13s- 510 - INO./INK. 
Rev. > -7 - 7 2 


(Conspi raw to distribute and possess with 
intent to distribute narcotic drug.) 


UNITED STAVES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


, a/h/t 


Defendant 


1. From on or about the |#t day of Huthi 
and continuously thereafter up to and including the date of 
the filing of this indictment, in tie Southern District of 


New York, 


I. «/k/« 


the defendant and others to the Grand Jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 
and agreed tog-'her and with each other to violate Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendant# unlawfully, intentionally and knowingly would distribute 
and possess with intent to distribute Schedule X —4 XI 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknom in violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 


3 










USA-33*-511* P.2 - IND./INF. (Conspiracy to distribute and possess with 
Ed. 5/1/71 Intent to distribute narcotic drug.) 


OVERT ACTS 


In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were coonltted In the Southern District of 
New Yor*' 


1. On or about October 2, 1974, MU SMS 
entered the Be 11day tee, 444 Vast 97th Street, 


Bee Terh, lev Text. 


2. tn er about October 9, 1974, MIASMS 


entered as 


feed at 1120 Wyatt 


•treat. 


*7 r n^. ♦ 


9. On er abeut 


9, 1974, t» an 


York, UDU 


t loaatod at lilt Wyatt Street, Bronx, 


, a/k/a *Wt|oa Conaalaa" handed 


7 ~ “»* ?«/'»* 


4. 0a or abeut Oeteber 9, 1974, MUOMS 


1 entered as 


it located 


at 999 Beat 99th Street, Men York, Nee York. 


(Title 21, Salted Stated Soda, Seetlen S44.) 


v 





ISA-33s- 522 - IND/INF - Distrih. Posses* Narc. Drug (Succeeding Count) 
Rev. ‘>-2 / -72 



On or about the day of 

in the Southern District of New York, 


•ft* 



the defendant, , unlawfully, wilfully and knowingly did 
distribute and possess with Intent to distribute a 
Schedule fl narcotic drug controlled substance, to wit 





(Tltlo 21, United States Code, 
841(a)(1) and 841(b)(1)(A) 

u 


Sectior 


812 

I 


A 


5 



USA-33s- 522 - IND/INF - Distrlb. Possess Narc. Drag (Succeeding Count) 
Rev. S-2/-72 



On or about the day of 

In the Southern District of New York, 



the defendant • , unlawfully, wilfully and knowingly did 
distribute and possess with Intent to distribute a 
Schedule SS narcotic drug controlled substance, to wit, 

ttUM |M • 


a- v 


(Title 21, United States Code, Sectio ns 812, 
841(a)(1) and_841(b)(U(A).) 



\ 


THi. COURT: 


.11 right. 


MR. iiOITEL: would it be permissible — may 1 go 


off the record? 


THU COURT: Off the record. 

v ' (Discussion held off the record.) 
(Recess.) 

(In open court in the absence of the 


jury.) 


MR. iiOITEL: Your Honor, 1 am in the middle, 

again, of advising my client concerning his rights under the j 
circumstances with regard to testifying and -resenting a case 
and I have reached that point where .o quosion, if he t .kes 
the stand, whether he may or may not be crons examined or it ; 
may or may not be brought out before the jury the fact that 

he has a prior cocaine conviction. 

I would move this Court that under the author it. of j 

such cases as Luk, ot cetera, for a ruling is to whether he 
prosecutor may, in cross examination, ..ring out the defen¬ 
dant's prior convjctior. 

TIiL COURT: Why not? 

m. LOITEL: Pardo . me? 

THE COURT: Why not? 

MR. DO ITEI,: I think within the context of this 

case it would be. terribly prejudicial at this point -- 
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3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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THE COURT: What does tha l. mean? 

MR. BOITEL: I think it would oe unfairly 

prejudicial. 

TIIE COURT: You mean the fact that he is a felon 

would not be of assistance to him in the rase? Is that what 
you mean by prejudicial? Or do you mean erroneously pre¬ 
judicial? 

MR. LOITEL: Unfairly prejudicial, x think I said. 

It would be unfairly prejudicial --- 

THE COURT: When was the prior conviction? 

MR. j.I'bTEIN: He pleaded guilty in 1972, jumped 

bail and was sentenced in 1974. 

THE COURT: lie pleaded guLU / to a conspiracy 

charge? 

MR. EPSTEIN: Conspiracy to noil cocaine. 

1 have a copy of the indictment if vour Honor wants 

to see it. 

THE COURT: Til right. Let’s see. 

MR. EPSTEIN: Thin is the udgmont of conviction 

and the indictment. ;je pleaded gui 1 to Count 4. 

THE COURT: i see no reason why Inin defendant 

should not be cross examined on a crii.i- or the same charac¬ 
ter committed at a reasonably nearby d.Mo to the alleged 
commission of tae crime on trial. 


V 


A 


8 







2 


lift. UOiTLL: 


I boiievo 


that '/our Honor has 


3 

concisely, in effect, stated the vorv reasons why that prior 

L 4 

conviction should not be used agains*- him. The danger in thefe 

5 

things is that the jury will believe that if the defendant wa| 

6 

guilty of one crime, then he probably was guilty of the other 

7 

because of the similarity of the offenses and because of the 

1 8 

closeness in time. 

9 

That is the very reason why such evidence is ex¬ 

1° 

cluded when it is excluded. 

1 

THE COURT: What case ever excluded such evidence?’ 

1 2 

Give me one authority. 

1 3 

MR. EPSTEIN: Your IR nor, if l can cite the 

1 

second -- 

1 5 

THE COURT: Just a mini: to. Mr. Boitel is an 

1 

experienced appellate and trial lawyer, and 1 don't know 

1 

j whether he is putting me on at the moment or not, but if he 

1 

has a point, I want to hear it. 

1 

MR. BOITEL: 1 have in mind the Luk case and other 

1 20 

cases that have followed it. I have Mi mind the recent case 

1 

in the Now York Court of Appeals, for -xamplo --- again, we. are 

I 22 

talking about prejudice, we are not talking about any statu- 

m 23 

tory prohibition, so I think the ••reevdent- i r worth citing — 1 

l 

the recent case of People against Sandoval decided about five 

E 25 

j or six months ago, in which the piiilcsoph • ol impeachment 

1 

A p 
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evidence used with regard to the. credibi lity of a defendant 
is really that. 

You know, if it was ■•us’ that he was convicted of j 
a felony that went to hlr credibilif , that would bo one 

| 

issue and perhaps it would be admissible for that purpose. 

But when the danger is that the jury will jump the gap and 
say, “d> 11, he committed a similar sort of a crime, so no 
probably committed thin crime," well, then, the evidence is 
not admissible for that purpose. At least, that in my under¬ 
standing . 

Now, if the prior crime wn ; really art of the same 
conspiracy, which is not the case <ic-v •. o might have some¬ 
thing other tc argue about. But there is no contention that 

• I 

this is part of any similar of continuing conspirac'. 

The ladies who testified here both indicated that 
this was the first time they had engaged in such conduct with 
Bigue Gonzalez. 

THb COURT: According to the latest rules of 

evidence adopted or, January 2nd, 1973. Public Law 03-593, 
signed by the President, according to ho press this 
morning, the new rules of evidence a ply to actions, cases or 
proceedings then pending, which i a. ° i* to thi 

j case, and Rule 803(22) reads: 

"The follov/ing are nor lect by ‘ nc hearsay rule. 


SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 
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oven though the declarant is avuiln'o le a^ <3 v .. .no . 

"Evidence of a final judgment, entered after a trial 
or upon a plea of guilt'.* (but not upon a plea of nolo coutendfe, 
adjudging a person guilty of a crime punishable 1" death or , 
imprisonment in excess of one year, to prove any fact essen¬ 
tial to sustain the judgment hut not including, when offered 
by the Government in criminal prosecution for purposes 
other than impeachment, judgments against persons other ..an , 
the accused. The pendency of an appeal may be shown but does 
not affect admissible." 

Should the witness •ako the stand, I would conceive, 
that for the purposes of impeachment 'dcr t to ruler o. 
evidence as they pre-existed this act that \ have called 
attention to and under the act itself, the inquiry would be 
approprin to. 

MR. BGITEL: I respectful ’ -- 

THE COURT: i rule that on the basis of the sub¬ 

mission to the Court of .he inciictmont in /2 Criminal 932, 
United States District Court ior the Eastern District of New 
York, in which Count 1 — 

MR. EPSTEIN: It was Coun" \ to which he pleaded. 

MR. BOITEL: 1 have a cop f f tne judgment h^re. 

THE COURT: Count d charged tne defendant with 

j the accusation that on or aLou C-.ly . i9/2, tlie defendant. 


SOUTHERN DISTR CT COURT RE PORT E RS US COURTHOUSE 
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Elpidio Morales and another named tl.: re, did knowingly and 
intentionally conspire to commit, offenses, against the United 
States in violation of Section 041(a)], Title 21, 1 r, i' . i 
States code, b' unlawful ly, knot ■ ionall • 

possessing with intent to distribute quantities of coramo 
hydrochloride, a Schedule II narcotic drug-controlled sub¬ 


s tance. 


Furthermore, by a judgment entered :n the United 


States Court for the Lantern District of Kew York on 
November 13, 1974, it was adjudged that the defendant, uoon 

his plea of guilty, that l c was comrr.it ted -o the cur.tod” of 
the Attorney General oi his authorised vc .rcentative ,<■: 
imprisonment for a period of five ear on the count 'hat 
have read, plus '-pecinl parole term of three vear-. 

That will be 'ho rulin' of the Court. 

ML . BO I TEL: I re: ull • 1 ■ . ' 1 >• • • 

I believe that your honor's interpretation, both o', the ri le 
and of the case law on the subject, fails to take into account; 
the balancing factor which, as a natter of due process, '-night 

to bo applied in over-, such case. 

THL COURT: I nave tali *n nto consideration the 

balancing factor, and in view oi ; he cir- m-lanccr. r. ve U* 1 
by this record and the line of defense -hit has been asserted 
hero, the < redid ility o this d lant. if he take tan* 


southehn oiith ct court RtPoums as cou*»t mouse 
rouet sQjAur nf-w *o»« « » •'*<> 
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is very much a question Cor the >ur . 

This defendant, according to the evidence and the 

record so far, the defendant, when questioned by the Govern¬ 
ment officers at the time of hi"- arrest, made a denial or 
acquaintanceship or knowledge of the two female witnesses who 
have appeared here, and on the basis of the testimony that 
has been adduced in this record, the isrue of credibility is | 
a very vital one on that subject. 

MR. BOITEL: Yes, sir. May I continue mv dis¬ 

cussion of your Honor's ruling with my client? 


12 

13 

14 

15 

16 

17 

18 
„ 

i 

20 

21 

22 

23 I 

24 

25 


THE COURT: Yes. 

MR. EPSTEIN: Do you v/nnt those documents marr.od 

as exhibits? 

TEE COURT: The indictment in the Eastern District 

and the judgment of conviction are marked as Court's Exhibitsj 

1 and 2. 

(Court Exhibit Numbers 1 and 1, res¬ 
pectively, were marked for identification.) 

(Pause.) 

MR. BCITEL: Your Honor, m.c the record reflect 

that 1 have advised my client that he has a right to take the 
stand and testify in his own behalf, and 1 have explained to 
him that ho may bo cross-examined by the .mitr'd States Attorney 
and that among other things the United fi cater. A ttorney, under 

A 13 
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your Honor's -'uling, would bo per mittod tc bring out the 

prior conviction. j 

BdfU >d upon those factors,, the defendant advises me 

he does not wish to testify in his* own behalf. 

I have additionally advised the defendant that 
without testifying he has a right to expose his body to the 
■jury and that would not subject him to cross-examination, 
and I have given him my advice as to the desirability of it 
but still advised him the decision was totally his, and lie 

has decided not to exercise that right. 

I have additionally advised him that ho is entitled 

to rail his actual wife, who is loro in oourt, as a witness, 
and he has advised mo, after consultation wit.a mo, that he 
does not choose to do so and that ho authorizes n\o to rest 
in behalf of the defense. 


17 

THIS COURT: 

Both sides ro/.: . 

18 

MR. BPSTEIN; 

Yes, both sides rest, your Honor. 

19 

THE COURT: 

Are motions renewed? 

20 ll 

MR. BC1TUL: 

The motions are renewed, your Honor. 

21 || 

THU COURT: 

Same disposition. 

ii 

22 

MR. HOITEL: 

.. \,onId vour Honor think it appropriate 

23 

now to discuss our requests to charge while the jury is still 

24 

OVlt? 


25 

THU COURT: 

Yes. 


southern outr.ct count reporters us courthouse 
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MR. BOITEL: I was provided this morning with the 

factual statement that, the Government has submitted to your 
Honor as part of its proposed factual charge. 

THE COURT: I plan not to charge r,i the facts. 

MR. BOITEL: Thank you, your Honor. That was the 

direction of my inquiry, so I will say nothing further ttcre. 

There is a charge here with regard to false excul¬ 
patory statements, request number throe of thr- supplemental 

request of the Government. 

I do not believe that such a charge is applicable 

to this case. 

THE COURT: The question, a- 1 understand it, this ^ 

false exculpatory statement rest- entirely on the evidence 
of the act that when he was question'd at the time of his 
arrest, he denied being acquainted with either of the two 
female witnesses. 

Mil. P.01TEL: That's correct. 


mo n t ? 


TIIE COURT: 


i-ill. nO I TEL: 


Isn’t that a false exculpatory sta'c- 


V.'cll, i t is i •: the witnesses — if 


those two witnesses are believed. if they are believed, hen 
the ultimate i«*sue in the care 1*3 really resolved. 


til: COURT: 


"••n’t that true is to false exculpatory 


statements all the time ’ 
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3 

4 

5 

6 

7 i 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
S3 
24 


25 


ra. flOITCL: I don’t believe it is. because tne 

usual function of thin type of charge 

the C0U.1T: Who can decide whether it was false 

other than the jury? 

MR. B01TEL: l understand. But the usual function 

this type of charge serves is to show that something that 
perhaps innocent, were you at a c rta'ii nlac ' at u rc!r '- uin 
time, if he denies .it and then it is proved, ‘ hat fi s mto 
a pattern and a pattern of deception wnich does not perhaps 
go to the ultimate question of guilt or innocence but circum¬ 
stantially indicates quilt or innocence. 

ia this care, we really do..’, have that bind of 

Problem. The total Government evidence in this case depends 
upon the truthfulness of those two women, and 1 think that 
a false exculpatory statement charge here within this context 

would perhaps be misleading to the ;jui 

TI1E COURT: how would you lii.c to phrase it so 

that it won’t be misleading? 

Should 1 add to it the quea ion of whether his 

denial at the time - if you believe the testimony of the 
! agents, you must still find that he did. in tact, know these 

! people? Won’t that help.’ 

MR. BOITEL: No, I don’t follow your Honor’s 

statement. 

A 16 
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Xt seems to roc that v/nat we n<ivc here w.i tnin 

context is no more of a false exculpatory statement than if 

a person pleads not guil~v. 

THU COURT: He was trying tc. throw off the 

pursuit. They were clearly trying *o ie him to the carriers, 
admitted carriers of the cocaine, the .. l leged accomplices, 
and he was throwing off that line* of n.rsuit by his denial, 
if the witnesses are to be believed. 


MR. HOITEL: That’s true, but that is what it 






16 


17 


ultimately -- 

THE COURT: That make it a false exculpatory 

statoment. 

MR. EPSTEIN’: I thjnk Mr. Pc Ltcl's objection is 

basically that the san.e witnesses who can establish the false-* 
hood of the statement are the witnesses who can establish the 
guilt of the defendant, and I don’t If.nk that is sufficient 


18 

ba sis 

for not giving 

the charge. 


19 || 


THE COURT: 

I think the Government 

is ortitled 

20 

that 

request. 



21 


MR. 1101 TEL: 

I respectfully except 

• 

22 


In addition 

, the Government has submitted an 

23 

accomplice testimony 

charge which, a pin - 


24 


THE COURT: 

How about this: 


25 


tly the way. 

that accomplice charge 

has been 
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2 I! the last phrase; and that wan -- 


THC COURT: You don't want them to know ! ha^ they 


denied it? 

I 

MR. BGITEL: The beg ir.ni r.q oi 'he last sentence, 

not the last phrase. I don't know that there in any corro¬ 
borative evidence whatsoever in this case. 

The COURT: I am perfectly willing to lot that be ; 

argued to the jury, and I will leave out the statement about 

I 

the Government's contention, that the Government makes the 
contention. It can be argued in the summation. 1 believe 
that 'here were corroborative facts -plicated in uhe 
evidence, but 1 will leave that oniirolv to ihe lawyers 'o 


argue. 


MR. B01TEL: Just so ‘hat 1 am not consenting to 


something I am not cure about, can you toll mo what tha* last 


phrase is? 


THU COURT: 11. ic the insert (handing). 

(Pause.) 

MR. HO 1 TEL: i have ;u soli, el” no exception to 


that charge. 



THE COURT: It in an abbreviated form of my 


previous charge. 


All right. 

MR. uGITEI,: Your :!n,v *, . •' a n ' :n different 
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attorneys differ on this -- i know they do and that is 
the request whether the jury ought to be charged on the 
question of the failure of the defendant to take the stand 
or the failure cf the defendant not to induce evidence, and 
I suppose sometimes that has to be weighed on the case by 


case basis. 


My own feeling with regard to this case is that it 
might draw undue attention to the failure of 'he defense to 
produce evidence and, therefore, I request (hat the charge 
not be given. 

'I'llid COURT: All right. i. had not intended to make 

any reference to it. I rarely give that charge unless a 
defendant requests it. 

MR. UOITEL: Yes, sir. 

•Pin; COURT: Hut it is not included in the charge 

that I have prepared. 

You may call the jury in. 

(bury orc'~cnt.) 

•fpj.; COURT: Ladies and qc.n1ie cr., the case has 

been closed, and you will now hcai the e gunionts fu the 
lawyers concerning wha< the\ think has. : eon proved. 

You will bear in mind c.lwa— Mia t it is your view 
of the evidence that con rols. ..*< h I av -m will try to toll 
you what he thinks the have os lab! i shoe;. 
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CHARGE OF THE COURT 

THE COURT: Mr. Haney, and ladies and gentlemen of 

the jury. 

I now will give you your instructions on the basis 
of which you will consider the case that you have heard. 

In order to return a verdict of not guilty or 
guilty on any count in this case, it must be unanimous. Each| 
juror must agree to it. The verdict must be unanimous to 

t 

the count on which you are reporting and must represent each j 

juror's individual judgment. 

It is your exclusive function to determine the 

facts on the basis of your consideration of the evidence. 

It is your duty to accept my instructions as to the law to 
be followed in the case. You will then apply these instruc¬ 
tions to the facts as you find them and decide whether or not j 
the defendant on trial before you is guilty of the charges 
that have been made against him, or any of them. 

Through the arguments of the respective counsel 
you have learned the conclusions which each party believes 
should be drawn from the evidence presented to you. You must 
remember, however, that the statements of counsel are not 
evidence and must not be considered as such. It is your 
recollection of the facts that counts here. It is for you 
to determine the weight that will be given to the evidence, 
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the credibility that you will extend to the witnesses who 
testify and the reasonable inferences that are to be drawn 

from the evidence that has been received. 

No inference of guilt or innocence of the defendant 

on trial or as to the credibility of any witness should be 
drawn from any rulings or comments that I may have made during 
the trial. It was neither my intention nor my function to , 
favor one side or the other or to imply that I have any views, 
as to the credibility of either the witnesses or the guilt or 
innocence of the defendant. That is your sole exclusive 


function. 


The defendant pleaded not guilty to the indictment. 


That means that the Government has the burden of proving 
guilt beyond a reasonable doubt with respect to each element 
of the crime that the defendant is accused of having committed. 

The defendant, in our courts, does not have to provd 
his innocence. He does not have to submit any evidence on th* 
subject of his innocence or any evidence at all if he does not 


Ij want to, 


A defendant is presumed to be innocent and that 


presumption continues throughout the trial and right through 
your deliberations. It is only overcome when you have deter- 
! mined on the basis of your resolution of the facts that quilt 
jj uas established beyond a reasonable doubt on each element of 

II A 23 
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the crimes charged, 


Reasonable doubt does not mean any old doubt, it 
means a doubt which is sufficient to cause a prudent person 
to hesitate to act in a matter of importance to himself or 


herself. 


If the evidence which you believe is such as would 
induce a prudent person to act without hesitation in a matter 1 ; 
of importance to himself, or herself, then you may say that | 
you have been convinced beyond a reasonable doubt. | 

speculative notions or possibilities resting upon | 
mere conjecture, not arising or deducible from the proof. ' , 

should not be confounded with reasonable doubt. | 

I 

A doubt suggested by the ingenuity of counsel or 
even your own ingenuity, not legitimately warranted by the j 
evidence, or the want of it, or one born of the merciful j 

inclination to permit a defendant to escape the penalty of j 

law or one prompted by sympathy for him or those connected 
with him. is not What is meant by reasonable doubt. 

If. on the other hand, your mind is wavering or 
uncertain to the point where you have a doubt that would cause 
a prudent person to hesitate in a matter of importance to 
! him or her. then you have rot been convinced beyond a reason¬ 


able doubt. 


You arc going to have to roly in this case on your 
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I 

own common sense and general experience in evaluating the 
evidence. 

In this case, the evidence adduced has been both 
of a direct and indirect or circumstantial character. 

The Government contends that its evidence estab¬ 
lishes the defendant’s guilt on each charge beyond a reason¬ 
able doubt The defendant contends that no evidence has 

, t 

overcome the presumption of his innocence, and that at least 
there is a reasonable doubt of his guilt. You will apply to 
all the evidence the same standard of proof to satisfy your¬ 
selves of the guilt of the defendant beyond a reasonable 
doubt, or else you must acquit him. You must make your own * 
evaluation of the evidence, including the testimony given by 
each of the witnesses, and determine the credibility which 


you chcDse to give to such evidence. 

In weighing the testimony of the witnesses, you can 

I 

consider their relationship to the Government or to the , 

defendant, if any, as the case may be, and any bias or interest 
in the outcome of the case, the witness’s manner while he or | 


she was testifying, that is, the witness's candor, intelli¬ 
gent 2, whether the witness equivocated or whether the witness 
was frank and straight-forward, the extei to which the wit¬ 


ness has been corroborated or contradicted by other credible 
evidence or circumstances or inconsistencies within the 
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testimony. 

If you believe a witness has willfully testified 
falsely before you. you are privileged to disregard his or 
her testimony. A man or a woman may be lying about part of 
whathe or she says and may be telling the truth about all 
other parts. He or she may be mistaken about parts and be 
accurate as to other parts. It is for you to decide after 
you have scrutinized the evidence and weighed the demeanor of 

the witnesses. 

The law recognizes two types of evidence, direct 

and circumstantial, either of which may he sufficient to con¬ 
vict. providing the jury, upon all the evidence, i* satisited 
beyond e reasonable doubt. • 

Direct evidence, of course, is that kind of evidence 
where a witness was present at a conversation or the commis¬ 
sion of an act and testifies to what he or she saw or what he 
or she heard or discovered, what he or she knows of h.s or 
her own knowledge, something which comes to him or her by 
virtue of the senses of sight or sound or smell. 

Circumstantial evidence is. as I think mosi ol 
know, evidence that tends to prove a disputed fact by proof 
of other facts and evidence which has a logical tendency to 
lead one's mind to conclude a fact in issue actually exists. 
Circumstantial evidence should not be given any less weight 
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imple illustration of circumstantial evidence is 


this: 


Suppose at the time when you came into Court this 
morning the sun was shining and there were no clouds in the 
sky. When you came into the trial court room the shades were 
drawn and the blinds were down so that you couldn't see out¬ 
side. and pretty soon, someone comes walking into the court 
room with a dripping umbrella and a dripping raincoat. 

You haven't been outside. When you left outside, 
it was clear, but when these people came in with their drip¬ 
ping umbrellas and raincoats, something may have happened 
outside. You would be entitled to infer from the circumstance 
that there is a dripping umbrella and a raincoat that it is 
raining outside, even though you do not see the rain outside. 
Thus, circumstantially you infer from a fact, the dripping 
raincoat and umbrella, some other matter, the rain outside. . 

The indictment in this case named three defendants. 
Only one, Elpidio Morales, is on trial before you at this 
trial. He is the only person whom you will find to be guilty 
or not guilty in your verdict, although.as I will explain to 
you shortly, in considering whether he is guilty or not guilts,, 
you may have to determine the nature of the participation of 
other persons, if any, in this case. 
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In the determination whether the defendant is 
guilty or not guilty, you must bear in mind that guilt is 
personal. Whether the defendant on trial before you is guiltj' 
or not guilty must be determined separately with respect to 
him solely on the evidence presented against him. or the lack 
of evidence. The case as to this defendant stands or falls 
on the proof or lack of proof of the charge against him and 
not against somebody else. Therefore, the fact that other 
defendants named in the indictment are not before you for 
consideration at this time and that they have pleaded guilty 
is not evidence of the guilt of the defendant on trial, or 
that the crimes charged against him were committed by him. 

Their pleas of guilty may not be considered by you as evidence 
against the defendant in any respect, nor any adverse infer¬ 
ence be drawn against the defendant by anyone thereof. 

The two young ladies who came before you, the co¬ 
defendants named, were, if you believe their testimony, ac- 
| complices of the defendant on trial. An accomplice does not 
1 become incompetent as a witness because of her participation 
I! in the criminal acts charged. On the contrary, if the only j 
j evidence on some or all of the essential elements of any 
count is the testimony of an accomplice, it may still be of 
j sufficient weight, if you believe it. to sustain a verdict of 
guilty without corroboration against the defendant on trial. 
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Yet bear in mind that accomplice testimony is to 
be received with caution and weighed with care. You should 
not convict on unsupported accomplice testimony unless you 
believe that testimony beyond a reasonable doubt. 

An indictment is not evidence, it is merely an 
accusation. The indictment in this case charges that Morales 
conspired to distribute or possess for distribution narcotic 
drug-controlled substances. The two substantive counts accuse 
him of possessing and distributing such a substance, or with 
aiding and abetting others with the possession and distribute 

I 

of it. 

! 

The three offenses charged in the indictment 

I 

aqainst this defendant involve the comprehensive Drug Abuse 

| 

Prevention Act of 1970, passed by Congress because of a con¬ 
cern with the illegal distribution of narcotic drugs which 

have a substantial and detrimental effect on the health and 

welfare of the people. 

The part of this Act which is applicable to the 
charges here is called the Controlled Substances Act. It is 
not necessary for you to remember the names of the acts or of 
! their applicable parts, it is sufficient if you remember that 
ll thG acts forbid the conduct, the essential elements of which 

j! i am going to tell you about now. 

The term "controlled substances" is used in the Act 
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to refer to any drug included in one of five schedules con¬ 
tained in the Controlled substances Act. Cocaine hydrochloride 
is a narcotic drug included in Schedule II of the controlled j 
Substances Act. Cocaine hydrochloride is. thus, a controlled, 

substance. 

Among other things, the law says that it is unlaw¬ 
ful for any person to knowingly or intentionally distribute 
or possess with intent to distribute any controlled subs'ance^ 
such as cocaine hydrochloride, and any person who conspires | 
to commit such an offense or aids and abets another or others 

to commit any such offense, commits a crime. 

To simplify your consideration of this matter, I 
will turn first to Counts 2 and 3. which we lawyers and 
judges refer to as substantive counts. 

Substantive is to be distinguished from the 
scheming count. Substantive means something was carried out. 

Conspiracy means that it was schemed. 

| We are now talking about Counts 2 and 3. which are j 

I 

I the substantive counts. 

|| These charge the defendant Morales or Gonzalez with) 

|j possess,ng and distributing a narcotic controlled substance. J 
in this case, cocaine hydrochloride, or with aiding and abet- 
li ting Gerena and Segui to possess and distribute. 

I Before you can find the defendant guilty on rounds 
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2 and 3, you must be convinced beyond a reasonable doubt that 
the Government has proved each of the following elements: 

First, that on or about October 2nd, 1974, which 
is Count 2, and October 3rd, 1974, Count 3, the defendant did 
distribute or possess with intent to distribute a narcotic 

drug controlled substance. 

Secondly, that he did so unlawfully, intentionally 

I 

and knowinqly. 

And third, that the substances in Government 
Exhibits 1-A and 2-A were, in fact, cocaine hydrochloride, 

a narcotic drug controlled substance. 

I should say to you at this point that the parties 

' ' I 

in this case stipulated that the substance which the girls 
carried and attempted to sell, according to their testimony, 

| was found by a chemist to be cocaine hydrochloride and that 
| it was stipulated that a chemist, if called, would so testify 
that it was cocaine hydrochloride, but nonetheless, it is 
your obligation to find as one of the essential elements that 
we are dealing here with cocaine hydrochloride, and you must 

find that beyond a reasonable doubt. 

Under the second and third counts, the Government 

j also relies on the aiding and abetting law, which I will ex- 

ii plain to you in a moment. 

You will note that the first element that I mentioned 
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includes the phrase "possession with intent to distribute." 

What does that mean? 

The word "possess" means to have an actual, physical 
custody of something or have it in your control. To have 
something in your control does not require that you have it | 

in your hand or your pocket. 

Possession may be of two types, actual or construc-| 
tive. Actually, possession means that a defendant knowingly i 

I 

has personal, manual or physical control of the drug. Con- | 
structive possession moans that although the drugs aie in 
the physical possession of another person, a defendant know¬ 
ingly has the power to exercise control over them or over 
their distribution or to direct their movement or to cause | 

their delivery. 

in other words, to possess something, you need not 
have it in your hand or in your pocket, if it is within your 
power to exercise control over the drugs,you have possession I 
of them. 

The word "distribute" means the actual or construe-, 
tive or attempted transfer of the drug, and the word "posses¬ 
sion" means to have something in your control irrespective 
whether or not it is under your immediate physical possession. 


The word "intent" refers to a person's state of 


mind 
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Accordingly, the term “possess with intent to 
distribute" means to control an item with a state of mind or 

purpose to transfer that item. 

As to the second element, the term, "unlawfully. 



willfully and knowingly," means that you must be satisfied 
beyond a reasonable doubt that the defendant knew what he was 
doing and that he did it deliberately and voluntarily as 
opposed to mistakenly or accidentally or as a result of some 
coercion. Of course, it is not necessary that the defendant 
knew he was violating any particular law, rather, it is 
sufficient if you are convinced beyond a reasonable doubt 
that he was aware of the general unlawful nature of his acts ( 
or alleged participation or aiding and abetting, if he did. 

While ignorance of the law is no excuse, ignorance 
of duty imposed by law may negate willfullness and the failure 

to perform duty. 

The elements of knowledge, willfullness and intent 
and motive of the defendant need not-be proved by direct 
evidence. You can’t see into a person’s mind. Like any ©then 
fact in issue, these elements may be established by circum¬ 
stantial evidence, namely, acts or statements of the defen¬ 



dant which manifest a guilty mind or consciousness of guilt. ( 
The significant fact is the defendant's state of 
mind. And intent exists in the mind. Since it is not possibV 
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to look into a man's mind to see what went on, the only way | 
you have for arriving at a decision on these questions is forj 
you to take into consideration all the facts and circum¬ 
stances shown by the evidence, including the exhibits, and j 
to determine from all such facts and circumstances whether 

I 

the requisite knowledge and intent were present at the time j 
in question. 

Knowledge and intent may be inferred from all the 
surrounding circumstances. Direct proof is not necessary. 

As far as intent is concerned, you are instructed 
that a person is presumed to intend the natural and probable | 

or ordinary consequences of his acts. t 

As to the third essential element, I have already j 
indicated to you that the indictment charges that the narcotif 
drug controlled substance in these Counts 2 and 3 is cocaine j 
hydrochloride. If I didn't do so before, I instruct you as j 
a matter of law that cocaine hydrochloride is a narcotic drugj 
controlled substance. 

As I told you previously, the Government relies on 
the aiding and abetting statute under Counts 2 and 3. That 
statute, which is known as Title 18 of the united states Codej 

Section 2, reads as follows*. 

"Whoever commits an offense against the United 

| states or aids, abets, counsels, commands, induces or procure-; 
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its commission is punishable as a principal. Whoever will 
fully causes an act to be done, which if directly performed 
by him or another would be an offense against the United 

States, is punishable as a principal. 

It is not necessary, then, for the Government to 
show that the defendant personally committed the crimes 
charged in Counts 2 and 3 himself. Rather, a person who aids 
and abets another or others to commit an offense is just as 
guilty of that offense as if he committed it himself. 

Accordingly, you may find the defendant guilty of 
the offense charged if you find beyond a reasonable doubt 
that the defendants Gerena and Segui committed the offenses 
charged, a. d that the defendant Morales aided and abetted 

them. 

To determine whether a defendant aided and abetted 
the commission of an offense, you ask yourselves these ques- 
tions: 

Did he associate himself with the venture? Did he 
participate in something he wished to bring about? Did he 
seek by his actions to make it successful? If ho did, then 

he is an aider and abetter. 

Now, I turn to Count 1, the so-called conspirac y 

count, the scheming or plotting charge. 

The defendant has been indicted also for the crime 
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of conspiracy to commit the offense of distributing cocaine 
or possessing the same with intent to distribute the same. 

To convict any defendant of the offense of con¬ 
spiracy, the Government must prove beyond a reasonable doubt 
the existence of a conspiracy, in this case a conspiracy in 
the Southern District of New York, from on or about the first 
day of March, 1974 and continuously thereafter until the 
indictment was filed on November 14, 1974, the object of the 
conspiracy being to commit the offense of knowingly or inten¬ 
tionally distributing or possession with the intent to dis¬ 
tribute cocaine. 

It is not necessary that, the Government prove that 
the conspiracy lasted during the entire period, it is enough 
if it proves that there was a conspiracy during some signifi¬ 
cant part of the period. The Government must prove, second, 
that the defendant was a member of a conspiracy arid, third, 
that during its existence, at least one other overt act, whic 
means an open act, was committed by one or more of the member 
of the conspiracy in furtherance of the objectives of the 
conspiracy. 

It is the conspiracy or scheme or plot to commit 
the offense which I have mentioned that is the crime charged, 
and that may be established regardless whether the purposes 
of the conspiracy were accomplished, carried out, or whether 
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the substantive crimes were committed. 

A conspiracy is a combination of two or more 
persons to accomplish an unlawful purpose or a lawful purpose 
by unlawful means. While it involves an agreement to violate 
the law, it is not necessary that the Government shall have 
proved that the persons charged met together and entered into 
an express or formal agreement or that they stated in words 
or writing what the scheme was and how it was to be effected. 

It is sufficient to show that they tacitly came to a mutual 
understanding to accomplish an unlawful act. Such an agree¬ 
ment may be inferred from the circumstances and the conduct 
of the parties, since ordinarily a conspiracy is characterized 

i 

by secrecy. 

In determining whether a conspiracy existed, the 
jury should consider the actions and declarations of the 
alleged participants. However, in determining whether a 
particular defendant was a member of the conspiracy, if any. 
the jury should consider only his acts and statements. He 
cannot be bound by the acts or declarations of another parti¬ 
cipant unless it has first been established that a conspiracy 
existed and that he was one of its members. To be a member 
of a conspiracy, a defendant need not know all of the members 
nor all of the details of the conspiracy nor the means by 
which the objects were to be accomplished. 
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Each member of a conspiracy may perform separate 
and distinct acts. Mere association with one or more 
conspirators does not make one a member of a conspiracy, nor | 

is knowledge without participation sufficient. Mere presencej 

! 

during the commission of an alleged crime does not make a 
person a party to it. This principle applies to all counts j 
in the indictment, including the conspiracy count. 

I 

It is necessary that the Government prove beyond 
a reasonable doubt that the defendant Morales was aware of | 
the common purpose, if any, and was a willing participant wit|» 
specific criminal intent to advance the illegal purpose of 
the conspiracy. 

The extent of the defendant's participation, if any| 
is not determinative of his guilt or innocence. The defendant 
may be convicted as a conspirator even though he plavs a minoj- 
part in the conspiracy. His stake, if any, in the venture 
a factor to be considered in determining whether a conspiracy 
existed and whether the defendant was a member of it. 

If it is established beyond a reasonable doubt that) 

a conspiracy existed and that the defendant was one of its 
1 members, then the acts and declarations of any other member 
of such conspiracy <n or out of the defendant's presence done 
in, furtherance of the object of the conspiracy and during 
its existence may be considered as evidence against such 
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defendant for the purposes of the conspiracy count. This 
follows because when persons enter into an agreement for an 
unlawful purpose, they become agents for one another. It 
is commonly referred to as a partnership in crime. Hence, 
the acts or declarations of one are deemed to be the acts of 
all, and all are responsible for such acts and declarations, 
even though made in the absence of and without, the knowledge 
of the defendant. 

However, statements of any conspirator which are 
not in furtherance of the conspiracy or made before its exist 
ence or after its termination may be considered as evidence 

only against the person making them. 

It is not necessary that all of the overt acts 
charged in the indictment were performed, one overt act is 
sufficient. An overt act means any act committed by one or 
more of the conspirators out in the open to accomplish a 
purpose of the conspiracy. It need not be an act in violation 
of the law, nor is it necessary for other conspirators to 
join in it or even know about it. It is necessary only that 
such act be in furtherance of the purpose or objects of the 


conspiracy. 


if the jury finds beyond a reasonable doubt that a 
conspiracy existed as charged in the indictment and that 
during tha existence of the conspiracy one of the overt acts 
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2 

alleged in the indictment was knowingly done by one or more ^ 

3 1 

of the alleged conspirators in furtherance of some object of Ifl 

, 4 I 

the alleged conspiracy, proof of the conspiracy count is then H| 

5 

complete. It is complete as to each defendant found by the H 

6 

jury beyond a reasonable doubt to have been knowingly and H 

7 

willfully a member of the conspiracy at the time the overt ■ 

8 

act was committed, regardless of when the conspirators com- H 

9 

mitted the overt act. fi 

10 

I will now read to you the overt acts which are H 

11 

charged in the indictment. jl 

12 

As I mentioned, the Government must prove onl 1 , one ■ 

13 

I or at least one of these overt acts was committed in further-, 1 

14 

i 9 

ance of and during the course of the conspiracy as charged. 9 

15 

i 

The indictment on this subject of overt acts reads: ■ 

16 

i "In furtherance of the said conspiracy and to effect 1 

17 

the objects thereof, the following overt acts were committed i 

19 

in the Southern District of New York. 1 

19 

"1. On or about October 2, 1074, Milagros Geiena I 

20 

| entered the Holiday Inn. 440 West 57th Street. Now York. New 

21 

ij York. 

22 

"2. On or about October 3, 1974, Milagros Gerena 

~ ? 23 

1 entered an apartment located at 1120 Wyatt Street. Bronx. Now 

24 

York. 

25 

"3. On or about October 3, 1974, in an apartment 
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located at 1120 Wyatt Street, Bronx, New York, Elpidio 
Morales, also known as Bigue Gonzalez, handed a package to 
Milagros Gerena. 

"4. On or about October 3, 1974, Milagros Gerena 

and Gricel Segui entered an apartment located at 333 East 

i 

55th Street, New York." 

If the jury finds that any one of those four acts 
was done and that it was in furtherance of the conspiracy 
charged, then the requirement of an overt act has been sans-. 


f i ed. 


i 

I have instructed you as to the crime of conspiracy 
with which the defendant Morales is charged in Count 1. If 
you find pursuant to those instructions the existence of a 
criminal conspiracy or partnership and that the defendant , 

was a co-conspirator or partner and guilty under Count 1, 
you may find him guilty as well under Counts 2 and/or 3, 1 

provided you also find as to those counts that the crime as 

» 

to Count 2 was committed and that it was committed during andi 
in furtherance of the conspiracy charged in Count 1. and as 
to Count 3. you must find that the crime charged in Count 3 
was committed and that it was committed during and in further¬ 
ance of the conspiracy charged in Count 1. 

If you find these to be the facts, then each and 
every member of the conspiracy was personally responsible for 
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each crime committed in furtherance of the conspiracy and 
may be found guilty of that crime, regardless of whether he 
personally committed it or even aided or abetted in that 
crime. 

i 

In order for you to attribute a substantive offense 
from one conspirator to another, the offense must have been 
more than just an unforeseen part of the ramifications of the 
plan. The reason for these rules is that a co-conspirator 
committing a crime is an agent of all the other membcis oi 
the conspiracy. 

Now, if you do not find that the defendant was a | 
member of the conspiracy alleged, or if you do not find that j 
the crime charged in Count 2 was committed, or that the crime j 

I 

in Count 3 was committed during the pendency of the alleged 
conspiracy, or if you do not find the crime charged in the 
substantive count you are considering was done in furtherance j 
of the conspiracy, then you may not find the defendant guilty 
under ..the particular count you are considering, unless the 
Government has proved beyond a reasonable doubt that along 
with the other elements I have given you the defendant did or 
aided and abetted one or more of the acts charged in that 
particular count. 

« 

I repeat, each count must be separately and indivi- 
I dually considered and the essential elements thereof must be 
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separately and individually established beyond a reasonable 
doubt. 


) 
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For simplicity. Count 1 is the conspiracy or 

I 

scheming count. Count 2 is the count that related to the 
small quantity of the narcotic. Count 3 was the eighth of a 
kilo count. 

In the context of this case, these instructions 
mean that if you find there to be a conspiracy among Morales, 

I 

Gerena and/or Segui, and that any one of them actually dis¬ 
tributed cocaine and possessed it with intent to distribute 
it as a part of or in furtherance of the conspiracy, then 
Morales, if a member of the conspiracy at that time, could 
be found guilty on the substantive count as if he physically 
distributed and possessed it. This follows from the fact 
that a conspiracy is a partnership in crime, and the acts of 

one bind the other partners. 

There has been testimony by the Government agents 

that the defendant at the time of his arrest, when questioned^ 

I 

denied to the agents that he was acquainted with either or 

„ i 

both of the two young ladies, the co-defendants who appeared 
before you on the trial. They have told you of their ac¬ 
quaintance and contacts with the defendant. You will have to 
evaluate the credibility of their testimony. 

I charge you that exculpatory statements of a 
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defendant when apprehend'd, statements to throw off the 
authorities from pursuit of crime and investigation of it, 
when shown by evidence that you credit to be false., are 
circumstantial evidence of guilty consciousness and have 

independent probative force. 

Finally, what this case gets down to is the question 
to be answered by the exercise of your common sense with 

i 

respect to the evidence that you heard. 

Under your oath as jurors, you cannot allow con¬ 
sideration of the punishment which might be imposed upon a 
defendant, if convicted, to influence your verdict in anv way , 
or in any sense to enter into your deliberations. The 
decision as to what type of sentence should be imposed is my 
responsibility. That rests exclusively on me in the event of j 

a conviction. j 

Your function is to weigh the evidence in the case 

and to determine whether the defendant on trial before you is 
guilty or not guilty of the particular count you are consider¬ 
ing, to be decided by you solely on the basis of the evidence ^ 
and the law. You are to decide the case upon the evidence and 
the evidence alone, and you must not be influenced by any 
assumptions, conjectures or sympathy in the case. 

Your verdict in this case, when you get ready to 
' report it, will be on each count separately, either guilty or 
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not guilty, and your tordict will be announced by your fore- 


3 

man, Mr. Haney, who is the gentleman who sits in the first 

4 

seat. He will be provided with pencil and paper should you 

5 

wish to communicate with the Court. Please do not communicate 

6 

with anyone, not even me, except in writing and have the 

7 

writing signed by Mr. Haney in his name. 

8 

i 

I have now concluded my instructions, but I want 

9 

to take a moment to talk to the lawyers. They may wish to 

10 

call to my attention something I may have overlooked or on 

11 

which I may have misspoken. So if the jurors will relax for 

12 

a moment, I will talk to the lawyers and come back to you. 

13 

(At the side bar.) 

1 

14 

1 

THE COURT: Are there any exceptions or requests, 

15 

Mr. Boitel: . j 

16 

MR. BOITEL: Other than what has already been put 

17 

j 

on the record, the only exception I have is to that portion 

18 

of your charge in which you alluded to the legislative concern. 

19 

I realize what the authorities have to say about the subject. 

20 

but I nevertheless press the objection within the context of 

1 

21 

1 

a case such as this. 

22 

In the alternative, I respectfully request that 

23 

your Honor charge the jury that leg islitive concern has nothing j 

24 

to do with the defendant’s guilt and does not in any way wateil 

25 

down the standard of proof required to establish guilt. 
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THE COURT: Are there any exceptions or requests 

on the part of the Government? 

MR. EPSTEIN: No, your Honor. 

THE COURT: All right. 

(In open court.) 

I 

(Two marshals were dul'/ sworn.) 

THE COURT: Miss Kenny, you have sat with us as 

an alternate juror. We have all twelve jurors present, and | 

your alternate status is not required. You may be excused j 

‘ i 

with the thanks of the Court. 

(Alternate juror excused.) , 

THE COURT: As to the other jurors, I am going to ; 

suggest to the marshal that they furnish you with menus and 
they will send out for lunch and give you an opoortunity to 
spend as much of this afternoon as you can on your delibera¬ 
tions and lunch will be brought in to you. 

Mr. Haney, you may now retire with the jurors. 

(At 12:50 P.M., the }ury retired to the 

I 

jury room to deliberate upon a verdict.) I 

THE COURT: Are there any exhibits that need be 

segregated here and left with the c. lurk: 

MR. EPSTEIN: The only exhibits that I produced 

were the stipulations, the two narcotic exhibits and the rest 
of the exhibits were introduced at the Simmons hearing, not 
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at the trial. 

THE COURT: Have you a spare copy of the indict¬ 

ment, if that is called for? 

MR. EPSTEIN: Yes, I do. 

THE COURT: I have one here. 

Look this over, gentlemen, and see whether this is 
satisfactory to submit if the jurors should call for a copy 
of the indictment (handing,. 

MR. EPSTEIN: I t is satisfactory. 

MR. DOITEL: It is satisfactory. 

THE COURT: That may be handed to the Clerk, and 

if the jurors call for a copy of the indictment, that will 

be sent in. 


The Court will stand in recess. I expect it 

counsel has other chores to do, we can stand in recess until 

two-thirty in this case at least. I will start another trial 

at two o’clock. But with the lunch hour intervening here, 

I don't think we will hear from them earlier than two-thirty, 

and if we do, they will have ^ust to wait and give you an 

/ 


opportunity to return at two-thirty. 

MR. BOITEL: Thank you,your Honor. 

(A note was received from the jury at 

two o'clock p.m.) 

(At 2 ; 45 P.M., in open court, jury present.) 
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THE COURT: Mr. Haney. I think that we have found 

those portions of the charge that you have requested and in 
the interest of furnishing you with the information. 1 will 

I 

have the reporter read so much of it as I don't have a note j 
of. and then I will read to you other portions of the charge 
of which I do have a note, and when we have concluded, you 
tell me whether we have satisfied the two notes that you sentl 

in. , 

The reporter will first read the last portion of 

I 

the charge which explained simply the first, second and thirds 

counts of the indictment. 

(A portion of the charge was read to the 

jury.) , 

THE COURT: In the charge. I instructed you as 

follows: I 

I have instructed you as to the crime of conspiracy! 

with which the defendant Morales is charged in Count 1. If | 

you find pursuant to those instructions the existence of a j 

criminal conspiracy and that the defendant was a co-conspira4 

and guilty under Count 1. you may find )iim guilty as well 

under Counts 2 and/or 3, provided you also find the following 

You must find as to Count 2 that the crime in 

relation to the small quantity of cocaine charged in Count 2 

was committed and that it was committed during and in further 
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ance of the conspiracy charged in the conspiracy count, and 
as to :ount 3 you must find that the crime charged in Count 
3 in relation to the larger quantity of cocaine was committed 
and that it was committed during and in furtherance of the 
conspiracy charged in Count 1. 

o | 

If you find these to be the facts, then each and 
every member of the conspiracy was personally responsible 
for each crime committed in furtherance of the conspiracy 
and may be found guilty of that crime regardless of whether 
he personally committed it or even aided or abetted in that 

crime. 

On the subject of conspiracy, I charged as follows, 

in part. 

If the jury finds beyond a reasonable doubt that 
a conspiracy existed as charged in the indictment and that 
during the existence of the conspiracy one of the overt acts 
alleged in the indictment was knowingly done by one or more 
of the conspirators in furtherance of some object of the 
conspiracy, proof of the conspiracy offense is then complete 
It is complete as to each defendant found by the jury beyond 
a reasonable doubt to have been knowingly and willfully a 
member of the conspiracy at the time the overt act was 
committed, regardless of when the conspirators committed the 

I overt act or who committed it. 

(\ 4 9 
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AS to the substantive counts 2 and 3. I said this, 
These charged the defendant with possessing and 
distributing a narcotic controlled substance, in this case 
cocaine hydrochloride, or with aiding and abetting the 
defendant Gerena and the defendant Segui to possess and di.- 


tribute 


Before you can find the defendant guilty on Counts | 

2 and 3 . you must be convinced beyond a reasonable doubt that| 

the Government has proved the following elements, I 

First, that on or about October 2. 1974. which I 

relates to Count 2. the small quantity, and on or about oetob*. 

3 , 3974 , the larger quantity. Count 3, the defendant did dis-| 

with intent to distribute a narcotic drug ! 
tribute or possess with intent 

controlled substance. Second, that he did so unlawfully, 
intentionally and knowingly and. third, that the substance 

in Government Exhibits 1-A and 2-A is. in fact, cocaine I 

hydrochloride, a narcotic drug controlled substance. | 

! then explained to you that under the second and j 
third counts the Government also relies on the aiding and 
abetting law. and I believe that that has been covered and ; 
1 you haven't asked for any further reference to aiding and 

abetting, other than the fact to determine whether a defendan 
| aided and abetted the commission of an offense, you ask 
yourselves these questions: 
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Did he associate himself with the venture? Did 
he participate in something he wished to bring about? Did 
he seek by his actions to make it successful? If he did. 

then he is an aider and abetter. 

Finally, in response to your questions, your ver¬ 
dict in this case, when you get ready to report it, will be on^ 
each count separately either guilty or not guilty. ! 

In answer to your question, "If number one is 
guilty or not guilty, does it necessarily mean two or three 
is the same?" The answer is that each count stands on its 
own, subject to what I said about the conspiracy agreement 
which might bring the conspirator into liability for two and 
three if he was a partner in a crime,and the crime in two or 
three or both was committed during the conspiracy and he was 

a knowing and willful participant in it. 

Does that explain all the questions that you had 

in mind? 




j! 


JUROR NO. 1: It does to me. 

THE COURT: I am sorry I had to interrupt your 

lunch, but we have another jury and another case going on and 
if that is what you wanted to know, you may retire with your 

deliberations. 

JUROR NO. 1: Thank you very much. Judge. 

(At 3:50 P.M., the jury returned to the 
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jury room to continue to deliberate upon a verdict.) 

(At 5:10 P.M. in open court; jury present.) 

THE COURT: Ladies and gentlemen. I have your 

I 

note that came in a short time ago, which roads in the 
first person, "I am sorry to report that we, the jury, n 
hopelessly deadlocked and cannot reach a unanimous decision.- 

signed by Hr. Haney, the foreman. 

The case has hardly received the sufficient attention 

that it deserves, nor is it a case that would seem to be 
beyond the capacity of intelligent, reasonable-minded jur .ra | 

to grasp and consider and decide. 

SO. I am going to suspend your deliberations now i 

for the afternoon and ask you to return tomorrow morning at | 
, S 30 to continue your deliberations in the endeavor to con- j 

elude this case. 

If there is any difficulty arising due to any | 

matter of reoollootion. there will be no difficulty in having, 
parts of the charge reread to you or parts of the evidence | 
reread to you. But it has been an extremely short trial, and 
while the charge may have been a lilllc length-, giving vou 
the legal instructions. I hope they were clear. It was a 
short trial, and the matters involved here which arc not of 
any essential difficulty to resolve, an effort should be made 
to see if the jury can agree on all or any one of the charges 
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Accordingly. I am going to ask yon to suspend your 
consideration of this ease, not to discuss it further among 
yourselves, certainly not to discuss it outside of your 
jury room with anybody, on any aspect of it, not even 
think about it tonight or until you reconvene tomorrow mornin. 
and with all present, then as a jury, resume your deliber- 
ations on the case. 

Perhaps the pressure of having to eat in on a day 
like this has made some people tired. At all events, 
suspending at this time, it is late in the afternoon, wall 
give you an opportunity to rest and be refreshed and resume 
your labors on the case diligently tomorrow morning. 

So I bid you good afternoon, bearing in mind what 
I have told you. Please do not under any circumstances dis¬ 
cuss this case among yourselves or with anybody else whs.so¬ 
ever until you return here tomorrow-and with all present in 
the jury assembly room, where you have been assembled, then 

begin your deliberations afresh. 

Good night and a pleasant rest. 

(The jury left the court room.) 

THE COURT: We stand adjourned accordingly. 

MR. BOITEL: May we remain for a moment, your 


Honor? 
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THE COURT: 9:30 is not for you. The lawyer- 

don’t need come until later, about ten o’clock, and hope¬ 
fully we won’t have any questions to answer between 9:30 
and ten. but I will be here on this other case, which is on 

trial. 

MR. BOITEL: I would like to take respectful 

exception to your Honor s 

the COURT: Hold that jury down there, don’t let 

them go down. 

MR. BOITEL: I would like to take respectful 

exception to your Honor's statement to the jury that the , 

subject matter of this case - I am only paraphrasing - is . 
not complex and should not be difficult to resolve for j 

reasonable minds, or words to that effect. 

~ -mrv here is confronted 

It seems to me that the jury 

with one of the most difficult decisions, and that is weigh- , 

• ing that intangible thing called credibility, and that is j 
always difficult to resolve. 

j I don’t think that it should be in any way mini- ( 

I mixed to the jury, nor should it be suggested that they arc nof 
1 in any way fulfilling their function in finding such a prob- j 
lem difficult to resolve. upon that basis, I move for a | 

mistrial. ( i 

THE COURT:' This suggestion on your part comes. 


l, 
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. , .imp after I have excused the jury and 

unfortunately, at a time artei x 

. j t-Vv« court if you had any remarks 

should have Deen noted to tne tout , i 

to make about it. 

I really think it is out of order, unwarranted and 
no suggestion whatsoever was made to the jury along the lines 
that you speak of. and it was clearly evidenced to the jury 
that the issue is one. basically, of credibility, as well as 

the other matters that were described. 

i am frank to say I am somewhat surprised that a 

man of your stature in the courts make this motion, which is 
unequivocally denied, 

THE CLERK: The jurors are excused, your Honor? 

THE COURT: Yes. 

(Adjournment taken to January 10, 197j 

at 10:00 o'clock A.M.) 
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versus 

ELPIDIO MORALES 

January 16 , 1975 

(At 9:45 A.M., ^ the jury assembled 
in the jury room to continue to deliberate upon 
a verdict.) 

(At 2:45 P.M., in open court, jury present.) 
THE COURT: Call the attendance. 

(Jury roll call; nil present.) 

THE CLERK: Mr. Foreman, have you reached a 

verdict as to the Defendant Elpidio Morales on Count 1? 

THE FOREMAN: We have. 

THE CLERK: And what is your verdict? 

THE FOREMAN: Guilty. 

THE CLERK: Count 2? 

THE FOREMAN: Guilty. 

THE CLERK: And Count 3? 

THE FOREMAN: Guilty. 

THE COURT: Poll the jury. 

THE CLERK: Members of<the jury, please 1i 

your verdict as it stands recorded. 

You say you find the Defendant Elpidio Morales 

quilty as charged on each of Counts 1. 2 and 1. 
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(Each juror, upon being asked, "Is 
that your verdict?" answered in the affirmative.) 

THE COURT: Ladies and gentlemen, that completes 

your service in this case and you are now discharged. I 

believe it also completes your jury service for this term. 

* 

While it is not of any relevancy to your delibera- l 
tions on the case that you did have, you will be interested 
to know that Mr. Elpidio Morales pleaded guilty on November 
13, 1974 to cocaine conspiracy in which he engaged in Julj j 

of 1972. so that one month after the transactions that this j 
jury deliberated on, one month before, that is, in October. ^ 
he had the transactions on which you, the jury, functioned 
and have now reported as having been had by him, and one 
month later he pleaded guilty to having done the same thing 
in the Eastern District of New York two years earlier for ( 
which he was sentenced to five years in prison. j 

You are now excused. 

(Jury excused.) 

y 

• THE COURT: Mr. Doitel, any motions? 

MR. BOITEL: Your Honor, may I reserve motions 

until sentence? 

THE COURT: Those that you can make orally, why 

I don* t you make them now. 

j HR. BOITEL: I would like to renew all the motions 

5 A 57 


»OUTMt*N OlllW'CT COUHT «l»0«T(«l U * 
*v ■ >o»«r 


COU**tmOu!C 

’ 44 •'> 





tpd 


* 

257 


made during the course of the trial. 

THE COURT: All right. Those motions are denied. 

I think that the issue as correctly stated by you was one of 
credibility. The identification was. under the circumstances, 
a most interesting and rather indicative form of identifi- j 
cation, and perhaps that was the only question, really, to 
be decided, and that seems to have been appropriately dccidedj 
I will deny your general motions. If 'hero is 
anything else you think of within the seven days, you have I 
leave to present those. 

The defendant is in custodv at the present time, so! 

there isn't any question about bail, and a recent pre-sentenc4 

report has been prepared in the Eastern District of Now York.| 

and we will let our probation department procure it and. j 

if necessary, bring it up to date. 

Apparently he was sentenced in November, so that 

there isn't very much updating that is necessary. | 

MR. EPSTEIN: Your Honor, if I can interject, I 

called the probation office on Monday pursuant to your dircc-j 
tion and told them to call the Eastern District. They told | 
me the Eastern District on Monday was going to send over the 

pre-sentence report. 

I would like to add Mr. Morales pleaded guilty in 
1 the Eastern District early in 1973. and it would be my 
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assumption that the probation report v/as probably prepared 
early in 1973. 


He became a fugitive. 

THE COURT: That is not v/hat. this judgment says. 

It says he pleaded guilty on November 13, 1974. 

MR. EPSTEIN: I would suspect the judgment is 
incorrect. He was sentenced on November 13. 

THE COURT: Wait a minute. 

MR EPSTEIN: He was sentenced on November 13, 

1974. He pleaded guilty and jumped bail. 

THE COURT: This was the sentence date? 

MR. EPSTEIN: Yes, that is the date oi sentence. 

i 

THE COURT: He jumped bail after the date of 

guilty? I see. Then I was in error, as to the gratuitous 

information I supplied following the verdict. | 

That means there has to be an updating. 

MR. EPSTEIN: I should think so, your Honor, yes. 

THE COURT: Is there any preference that you have, 

Mr. Boitel, as far as dates on your calendar? 

MR. BOITEL: No, sir. 

MR. EPSTEIN: Your Honor, I have one preference. 

I would like a date other than February 2f>, which is the date 

of the sentence for the two women. 

THE COURT: Since he is in custody, there is no 
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great rush about having it done this month. 

HR. BOITEL, May I suggest that perhaps your Honor 

would rather not set a date and maybe there is an updated 

report as of the time of the sentence. 

1 think usually'- I would think under these cir¬ 
cumstances they would have updated it before the man was 

actually sentenced. If there is 

THE COURT: There had to be an updating up to 

i 

■ i r i.vpy-p i c t can move the 1 

November, and your point is if there is, 

sentence here. 

MR. DOITEL: That’s right. 

I 

THE court, All right, we will leave the sentence, 
date open to be communicated to counsel of the defendant. I , 

I 

there is an updated report, we can have the sentence next _j 
week. If there isn't an updated report, 1 will ..et a date , 

other than the day you mentioned. j 

MR. EPSTEIN: Fine. 

Your Honor. they probably have the pre-sentence . | 

report already in the office. J 

THE COURT, I will take it all up with probation. 

unless you want to stop in there and talk to Mr. Connolly, 
find out what the status is of the report, whether it is 
sufficiently updated for the purposes of the probation depart- 
I ment in the southern District of Hew York, and if it is. then 

I A GO 
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we will have the sentence at a time convenient to both you 
gentlemen next week. 

MR. EPSTEIN: I will be glad to do that, your 

Honor. 

THE COURT: Thank you very much, gentlemen. I 

thought it was a well tried case, extremely well tried by a 
criminal justice agent lawyer and refreshingly so. 

MR. BOITEL: Thank you, your Honor. 
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United States ol' America 
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X 


74 Cr. 1075 


Elpidio Morales, a/k/a Elgue 
Gonzalez, X 

Defendant. X 


Bef ore j‘ 


New York, N . Y . 
January 2b, 1975 
10 um 
Room 906 

Hon. Milton Pollack, 

District Judge. 


APPEARANCES: 


Paul J. Curran, Esq., 

United states Attorney; 
Jeremy 0* Epstein, Esq., 

A assistant u. S. Attorney, 
ol’ counsel. 


21 
22 
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Henry Boltel, Esq., attorney l'or defendant. 

I 

Also present: 

Miss Sylvia Aguilar, Interpreter 
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MR. EPSTEIN: May the record reflect that 

prior to trial I turned over Government's exhibits 3b01 

through 3527 to defendant. 

MR. BOITKL: May the record reflect that 

I acknowledge huvlng received that material, 

THE CLERK: United Stutes of America v 

Epidlo Morales for sentence. 

are counsel readyY 

MR. EPSTEIN: Yes, the Government Is ready. 

MR. BOITEL: Defendant Is ready, your 

Honor. 

THE COURT: Sweur the Interpreter, please. 

(Miss Sylvia Aguilar sworn as Spanish In¬ 
terpreter by the Clerk) 

THE COURT: Mr. Boitel, Is there anything 

that you want to day on behalf of Epidlo Morales as to 

Imposition of sentence? 

MR. BOITEL: Yea, sir. I huve spoken with 

the defendant again this morning. He has asked that I 
make a statement In his behalf. His request is that he 
humbly requests the court to be lenient withbim, particul¬ 
arly In view of the existing 5-year sentence which was 
imposed upon him by Judge Neaher in the United States 
District Court for the Eustern District oi New York. 
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As Your Honor Is aware, defendant claimed 
that he was Innocent of the charges in the present case. 

At this stage of the proceedings any question! 
of guilt or Innocence is really not relevant; the jury 
has spoken, and I know that your ^onor, and I myeelf, must | 
proceed upon the fact of a verdict of guilty. I think, 
through., that the evidence in the case Indicates at least 
with regard to the two women who testified as government 
witnesses, that the defendant could not be considered any 
sort of major operator; they did not sear, to have any 
knowledge of significant activites on his part, other than j 
those facts which were revealed in this particular case 

i 

concerning- the transfer of an eighth of a kilo of cocaine. I 
I think with regard to the question of the 
defendant's existing sentence in the Eastern District of 
New York, it is my obligation to advise the court that 
following the verdict in this case the defendant very 
urgently requested that, I communicate to Judge Neaher 
that the defendant, at the time of hie plea of guilty in 
the Eastern District, did not have a.i interpreter, and was 
confused as to the substance of the proceedings, as to what 
was being said » 

I did communicate that fact to Judge Nouher, 
and Judge Neaher in letter dated January 24, 197b advised 
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„e that ha nc taking the mutter Into consideration, and 
had ordered a copy of the transcript of the dependant's 

plea. 

I also was contacted by the chief of appeals 
in the Eastern District, Mr. Paul Berdan, who advised me 
that the docket sheet In the case did not Indicate that 
the defendant had been supplied with an Interpreter at 
the time of the plea or had been supplied with an Inter- _ 

preter at the time of sentence. 

In this morning's mull I received a letter 

from Judge Neaher, dated January 27, 1975, which states 
as follows: 

"Dear Mr. Boitel: 

"In further reply to your letter of Jan¬ 
uary 16, 1975, I have now reviewed the minutes ol your 
client's plea and sentencing In this court In the above 
case. Having done so I plan to take no further action 

on the Information provided. 

"Copies of the minutos will be available 

In the court file....should your client or anyone on his 

behalf be Interested in reviewing them." 

And so It lould appear that the defendant's 

conviction In the Eastern District Is final. He Is serv 
Ink a b-year sentence, and I would respectfully request 
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that your Honor be as lenient us possible with him. 

THE COURT: Elpidio Morales, do you want 

to say anything on your own behalf before imposition of 
sen ten ce? 

THE DEFENDANT: (Through the interpreter) 


Yes .. 


me‘i 


TOE 


COURT: What is it you wish to say to 


TOE DEFENDANT: Judge, I feel that the 

court should take into consideration that in my case I 
still consider myself Innocent, even though the court has 

found me gu i lty . 

Furtherraore, in reference to the case in 
tlie Kustern District I still consider myself Innocent 
even thou* I hove pleeded guilty end the court accepted 
my plea of guilty , and I do know that that case has nothin* 

to do wl th this• 

Furthermore, I want you to take into con¬ 
sideration that I am the father ol a family, and I want 
to continue my life* 

THE COURT: He is the father ol a lamlly? 

Does he live with hie wife? 

(The interpreter speaks with the del end- 

ant ) 
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2 

THE DEFENDANT: (Through the interpreter) 

3 

Yes . 

4 

THE COURT: According to the probation re- 

5 

port that I have here, this defendant made a statement to 

6 1 

the probation officer that followlnit hie flea of guilt, 

7 

1„ December of 1972 In the Eastern District he separated 

8 

from his wife, Olorla (lonsalos, establishing residence 

9 

by himself in Manhattan. 

10 

Furthermore, that the defendant's wile had 

11 

recently commenced living with another man, and retains 

12 

custody of their child, Maria, are b. 

13 

The probation officer also reported that 

14 

since the defendant's plea of guilt, he claims he has 

15 

resided with family and friends primarily In Manhattan! 

• | 

16 

that for the past 6 months-that means 5 months berore 

17 

November of 1974^-he states that he has resided In a furn¬ 

18 

ished room with a weekly rental of (,22.00, located at SIB 

19 

West 90th Ltreet, Manhattan. 

20 

Further, the defendant indicated that lor 

21 

the past 7 months he has been unemployed, being solely 

22 

supported by family and personal savings. 

23 

So his statements to me now that he is a 

24 

family man residing with his family seems to be badly in¬ 

25 

consistent with the information that he gave to the pro- 

(1 
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bation officer. 


THE INTERPRETER: May I speak to him? 

THE COURT: Yes. 

(The interpreter speaks with th rielendunt) 
THE DEFENDANTr First, Judge,^ I reunited 


with my wile. 


Further, the ayent that made the report 


never went to my house to see whether I live with my i 

family or not. Also, my wife was here while I was on 
trial. a phone call can be made to her to prove that, 
arri I have never lived on West 90th Street, as it is from 

the report. 

THE COURT: I have no reason to doubt the 
authenticity and accuracy of the statements in this pro¬ 
bation report. 

At all events, the sentence will not take 
into account any state of facts which mm relate to whether? 
he 1. or Is not living with his wile, or whether the Is 
or is not living with him. or Is or Is not living with j 

somebody else. 

Sufficient was Indicated during the trial 
of this case, end the lengths to which the defendant pushed 
the government In Its Identification procedures Indlcete 
that the defendant was very aware of the situation. 
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14 

15 

16 

17 
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20 
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The probation report in the Eastern District 
indicated hand-to-hand transactions in cocaine by this 
defendant in 1972. 

There is no indication of any gainful em¬ 
ployment, of sufficient means created by gainful employ¬ 
ment by this defendant between 1972. and 1974 when he was 
picked up after Jumping bail and brought in ior sentence 
before Judge Neaher. 

Is there anything else that the defendant 
wants to call to my attention before imposition of sen¬ 
tence? 

THE DEFENDANT: I wish to have another 

chance so I can reunite with my family and continue my 
life . 

THE COURT: Anything else? 

THE DEFENDANT ; What you wish to do with 
me is up to you. 

THE COURT: It is the judgment of the 

Court that this defendant be committed to the custody 
of the Attorney General or his authorized representative 
for a term of b years to be followed by 3 years ol specia 
parole, pursuant to Title 21, Section 841. This sen¬ 
tence is to be on each of counts 1, 2 and 3 on which he 
was convicted, ard to run concurrently with the sentence 
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Imposed in the Eastern District on November 13, 1974 by 
judge Neaher in the Eastern District of New York, docket 

number 72 Cr - 932. 

The defendant is remanded. 

MR. BOITEL: Your honor, so that the record | 

is clear, he is sentenced to that 8 years plus 3 years 
special parole on each of the 3 counts to be served con- 
currently with the Eastern District case. 

THE COURT: Correct. 

MR.. BOITEL: Thank you, your Honor. 

May I place on the record that I have ad¬ 
vised the defendant of his right to appeal, and that the 
defendant has requested that an appeal by taken ol the 
conviction in this case; and I have given the appropriate 

documents to the clerk of this court. 

May I request that the clerk be directed to file 

a notice of appeal in the defendant's behalf? 

THE COURT: The clerk is directed to lile 

a notice of appeal in forma pauperis. 

MR. BOITEL: Thank you, your Honor. 

MR. EPSTEIN: Thank you. 
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UNITED STATES DISTRICT COURT 

EA3TKRN DISTRICT OP HEW YORK A Q ft 

r k /wLi-i %S 3 C 


UNITED STATES OP AMERICA 


Cr. No. ____ 

(21 U.S.C. , "j«1(u)U) and 
846; 18 U.S.C., !?) 


Al/63 19/ ? 2 


^ ^ A \A l «-• i 


- against - 

ELPIDIO MORALES and J'dAH 
OONZALEZ, 

Defendanta. 

__X 


TUE GRAND JURY CHARGESs 


COUNT ONE 


On or about the 18th day of July 1972, within the Eastern 
District of New York, the defendant ELPIDIO MORALES unlawfully, know¬ 
ingly and Intentionally did possess with Intent to distribute, ap¬ 
proximately sixty two (62) grama of cocaine hydrochloride, a Schedule 
II narcotic drug controlled substance. (Title 21 United States Code, 
Section 841(a)(1).) 


COUNT TWO 

On or about the 18th day of July 1972, within the raa.ern 
District of New York, the defendant ELPIDIO MORALES unlawfully, know¬ 
ingly and wilfully did distribute approximately sixty two (62) grams 
of cocaine hydrochloride, a Schedule II norcotlo drug controlled sub¬ 
stance. (Title 21 United States Code, Section 841(a)(1).) 

COUNT THRE E 

On or about the 26th day of July 1972. within the Eastern 
District of New York, the defendant ELPIDIO MORALES and the defendant 
JUAN OONZALEZ unlawfully, knowingly and Intentionally did possess with 
Intent to distribute, approximately sixty seven (67) grams of cocaine 
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, a narcotic W contrOlU 4 cuCctcnC. 

hjCrochlorlde, . m( .) U >; Title 18 united 

(Title 21 United States Code, Sectio 
States Code, Section 2.) 


COUNT POUR 

j u iy 1972, within the Eastern 
On or about the 26th day of July . 

. el « whe re the defendant ELFIDIO MORALES 
met riot of New for*, and elsewhere, 

- - ct.nc.nt~~ 

Ttir" l... — «-• - — 

Section 8»1(»K - ln ,.„ t t0 lutrinu quin¬ 
ine enc Intentionally roe.ee. "i. n.rootl. CroB con- 

.1.1.. or oocalne W Crocnl.rlce, . «-**• 1 

troll.! ectetenee. .Title » «»»«> ^ 


A TRUE DILL. 


FOREMAN 


BBBiTRP'A. Mon:iT 

United States Attorney 
Eastern District of Lew York 


A 72 




JUDGMENT AND CGMMITME. ?ov. 2-69) 


Cr. Form No. 25a 


FOR THE 

— EASTERN DISTRICT- OF MEW- YORK 


United States of America 
v. 

ELPlftlO IfOIMLES 


So. 


Buitrii States Distrirt (Cuurt 


On this vj t u 'lay of „ b 

government end the ucftndant appeared in person and 1 


72CR932 


, 19^ came the attorney for the 


with counsel 


It Is ADJUDCED that the defendant upon his plea of* , . . ^ . , 

guilty and the court being 

s »U?^o^JdJ; ! \Wefret?,eg{ for - t ’-' al basil5 ' or tha P lca 

violating T-21, U.9. Code, Section RJ6, in that 
on or about July 26, 1972, the defendant and another, did knowingly and in¬ 
tentionally conspire to comit offenses against the United States in violation 
841(a)(1), T-’tie 21 thnited States Code, by unlawfully, knowingly and in¬ 
tentionally possessing with intent to distribute quantities of cocaine hydro¬ 
chloride, a Schedule 11 narcotic druj controlled substance 


as charged* 

and the court having asked the defendant whether he has^-SnySffMJ *to‘^ay why judgment should not 
be pronounced, and no suflicient cause to the contrary being shown or appearing to the Court, 

It Is ADJUDGED that the defendant is guilty as charged and convicted. 

It Is ADJUDGED that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of* 

5 years on count 4 

pursuant to T-1G, U.S.CoJe, Sec. 4208(a)(2) plus special parole 
terra or 3 years on count 4. On motion of A3 qc. U.S. Atty. Coden 
counts 1, 2 & 3 arc dismissed. 


It Is Adjudged that* 

XJCXXXXX.XXXXXXX 


It Is Ordered that the Clerk deliver a certified copy of this judgment and commitment to the 
Cnitcd States Marahal or other qualified officer and that the copy a- rve as the commitment of the 
defendant. 

Ju __ 

._, „ , ..... United States District Judge. 

The Court recommends commitment to* 

Clerk. 

A True Copy. Certified this J 3 . _dey of .. /-- f- ft*- _ 

(Signed) - ■J&.VTKl.i.VlsJuUcC.— (Btf) iy/ 1. 

,/ Clerk. s' Deputy Clerk. 
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